
Presentation to the NLOA Board of Directors
For Their

Meeting on December 13, 2017

The purpose of this packager is twofold: 

• first, to demonstrate that the conditions set under the Prepayment Master Services Agreement 
(MSA) have been met, and 

• second to elicit the resolution of the NLOA Board of directors, acting in its Agency function 
under the MSA, to disburse the escrow funds.  That proposed resolution is as follows: 

“Resolved that, based on the near fulfillment, of all items required for the 
release of escrowed funds, as set out in the Master Services Agreement, and 
its addenda, the Board of Directors of the Nicasio Land Owners Association 
(NLOA) hereby authorizes the Treasurer to release all funds presently held 
in escrow as soon as all items for escrow release can be certified as being 

complete.  Such certification shall be by the special committee set up by the 
Board.”

Discussion:

While the NLOA Board has seen various presentations about its agency and escrow holding role, as well 
as the underlying features of the impending network, a number of key items are worth reiterating in this 
context.

NLOA Role: It is valuable to remember that our goal in designing the NLOA role under the 
MSA was to allow the NLOA to act as agent for the roughly 120 individually prepaying 
customers for the broadband service.  However, as a volunteer organization, it was important to 
define an approach that protected our members but diminish the actions required of NLOA’s 
volunteer board to enforce performance.  The key performance enforcers for this project are the 
CPUC and the bonding company.  They are the ones with the greatest power to either impact 
Inyo, or/and ensure that the project is built in a manner consistent with the original intent.

That background is important in evaluating the seven criteria for release of escrow.  All were 
designed to be ministerial only, rather than require NLOA to produce qualitative appraisals of 
performance before releasing tranches of moneys.  It is our attorney’s advice that to make 
qualitative assessments of project quality, within our escrow disbursement obligations, could 
open up the board to liability if network problems arose at a later time.

Risk Mitigation: There are 2 key types of risk we need to address:

• Construction Period: The primary risk mitigation tool during this period is the 
performance bond, which is essentially an insurance policy for both the pre-payers and 
the CPUC that the project will get built to the intended specifications.  The bond is the 
most important prerequisite for the disbursement of escrowed funds.  Note that securing 
the bond requires Inyo to give the underwriter $250k, which will be held until the 90 days 
after the project is completed (more below).  The CPUC will also withhold $600k of its 
grant until after the project and their on-the-ground determination that it is complete.

• Operating period: NLOA, as agent for the pre-payers, has been granted a security interest 
in the assets of the new company, Nicasio Broadband Network LLC.  That company is 



then the focus of a three-step risk abatement plan: 1) NBN has been formed, 2) NBN will 
own all physical and other assets required to operate the network, 3) NBN grants a 
security interest to NLOA, and NLOA only, in those assets.  This means that in the 
absence of Inyo, NLOA takes over the assets, and then contracts with another service 
provider.  

NLOA Role in the event of a loss of Inyo: In the event of a loss of Inyo (Bankruptcy, failure to 
perform…) NLOA’s job as agent for prepaying customers is to enforce its rights as the secured 
creditor of all Nicasio Broadband Network LLC’s assets. NLOA’s job would then be to find a 
replacement firm, among the several regionally active firms in the business of network 
operations. These firms have two key features: 1) CPUC grant of a “Certificate of Public 
Necessity and Convenience, or CPCN, which allows the holder to perform these services and 
access public rights of way and to reasonable use of the infrastructure of other CPUC regulated 
entities, 2) ability to support/maintain and run the network.  NLOA does not want to become a 
utility itself but we are confident in our ability to find an alternative firm to provide these 
services.  It’s worth noting that so long as the network has value a more likely scenario is that 
Inyo would sell the network.  In this instance, NLOA would only have a role if the sale were to 
include transfer of Inyo’s liability for outstanding prepayments.  More likely, they would simply 
buy us out.

The Request for a single disbursement event: The original expectation was that NLOA would 
distribute 60% of the escrowed funds in August to allow Inyo to commit to purchase of the 
cables, conduit, engineering permitting, etc. While lead-time for the performance bond has drawn 
out, Inyo has proceeded, spending their internal funds in amounts approaching the expected initial 
tranche.  To date, Inyo reports that they have either paid out, or will be quickly obligated to pay 
roughly $1.25 million (see Statement of Funds below).  We estimate these amounts approximate 
$400,000 of already paid/invoiced moneys, roughly $500,000 that will immediately be due upon 
the placement of orders and another $350,000 on basic equipment due in the 30 days following 
disbursement. Also, as noted above, Inyo must post $250k cash as collateral.  Inyo is poised to 
use its own cash to secure the bond, but is unable to tie up its working capital for the full term of 
construction.  

We believe Inyo’s continued efforts/spending, even while the escrow account has remained 
locked, demonstrates their intent to proceed, their confidence in the ability to complete the project 
on budget, and their trust in NLOA to reasonably follow through.  Moreover, as noted above, a 
sequential release of escrowed funds will require NLOA to get involved in the network-building-
oversight business, which is both more work and could expose it to liability.  Bottom line:  we 
believe that the CPUC oversight and the performance bond provide security during construction 
and that withholding funds will create work and possibly problems without further mitigating 
risk.

Thus, we believe that, in our limited role as escrow agent, with the protections built into the MSA and the 
demonstrated commitment of Inyo, release of the full amount of the escrowed funds is appropriate.

What follows is:

1.  A listing of the seven items required to be “checked off”, in order to disburse the escrowed funds.
2. Supporting documents associated with that certification.
3. A copy of the financial expenditures already paid, already obligated to, or poised for imminent 

payment. On top of these will be significant staff costs for the in-field operations associated with 
the installation. 

4. A revised schedule for network development and the turning on of customers.



We have a host of other documents and information at the ready, for questions that can be addressed at, or 
before the meeting on the 13th.  

One final item that bears reiteration.  This big and important action requested of the board is part of the 
official functions of the NLOA board, and therefore, actions by the members of the board are covered by 
the Board’s errors and omissions insurance.  This issue was addressed prior to NLOA accepting its agency 
role.



NLOA Escrow Release Conditions
As Set out in the MSA

The NLOA criteria for disbursing the escrow account to Inyo/NBN, consist of the following, using the 
language of the MSA:
1) the Escrow Agent’s receipt from the Customers of Prepay Amounts in an aggregate amount that Inyo 

confirms, by written notification to the Escrow Agent, is together with such other financing obtained 
by Inyo an aggregate amount not less than the Funding Amount; (Source: Exhibit C, Section 4)
Status: Fully Satisfied 

2) the Escrow Agent’s receipt of written notification from Inyo, certified by the Chief Executive Officer 
of Inyo, that Inyo has authorized construction on the Project to commence with supporting 
evidence that the necessary 
a) back-haul agreements, 
b) permits and 
c) legal authorities 
are either in place or shown to be reasonably obtainable within three (3) months by initiating the 
development process; (Source: Exhibit C, Section 4)

Status: Fully Satisfied, based on Inyo’s prior initiation of construction
3) the Escrow Agent’s receipt of written notification from Inyo that Inyo has secured and provided to 

CPUC an executed bond equal to total estimated cost of the Project, including the 
a) Funding Amount and 
b) the amount of the CASF Grant pursuant to CPUC “Resolution T-17523 Condition Approval of 

Funding for the Grant Application of Inyo Networks, Inc. (U-7159) from the California Advanced 
Services Fund” dated July 15, 2016, for which bond NLOA as agent for Customer, is a named 
beneficiary, along with a copy of such bond; (Source: Exhibit C, Section 4) 

Status: Bond prepared, ready for execution by Inyo.
4) Inyo has formed the LLC to receive the Prepay Amounts and matching funds from the CPUC’s 

CASF program, and 
a) has granted observer status to NLOA to all board meetings and to receive quarterly reports under 

the terms of the LLC’s operating agreement; 
b) the Escrow Agent’s receipt from the LLC of written confirmation that the LLC has filed a 

financing statement with the appropriate governmental body granting a perfected first priority 
security interest in the Collateral (as that term is defined in Addendum A to the Master Services 
Agreement), as contemplated by the Master Services Agreement; (Source: Exhibit C, Section 4) 

Status: Fully Satisfied, based on receipt of NBN articles of incorporation and bylaws meeting the 
standards outlined above.

5) the Escrow Agent’s receipt of written notification from Inyo that Inyo has formally accepted the 
CASF Grant from the CPUC, the Escrow Agent is hereby authorized to release the funds held in the 
Trust Account and disburse such funds in tranches in accordance with the mutually agreed upon 
disbursement schedule attached hereto as Exhibit A (the “Disbursement Schedule”), the same which 
is incorporated by reference herein.  Except as expressly provided herein, Inyo shall have no right to 
access or control the disbursement of funds contained in the Trust Account.  (Source: Exhibit C, 
Section 4) 



Status: Fully Satisfied.  The Exhibit A is attached, indicating a single payment from the escrow 
account.

6) INYO shall establish NBN, as a wholly owned subsidiary, to own and hold the grant-funded and 
prepayment-funded assets of the Nicasio broadband network and properly and adequately insure the  
Network against loss thereon, specifically including the fiber optic cables, the hardware that both 
links that fiber optic cable to the backhaul system and to the customers (or if appropriate, assignable 
rights to those agreements).   INYO shall act as the project’s fiscal agent and notify the CPUC that 
CASF grant and matching funds will be utilized exclusively in the construction of the Network assets 
and that NBN shall be the recipient of escrow matching funds contemplated by this Addendum.  Inyo 
and NBN agree to cooperate with NLOA regarding the execution of a financing statement for NLOA 
as agent for and for the benefit of the Customer for such matters in order to secure INYO’s 
obligations (Source: Exhibit A, Section 4) 
Status: Fully Satisfied by Inyo’s policy covering the loss of 8 miles of pole mounted fiber.  All 
underground cable is considered not at risk.

7) INYO and INYO on behalf of NBN, hereby grant to NLOA, as the Customer’s agent under the 
Agency Agreement, a continuing security interest in the Collateral (as defined below) to secure 
prompt repayment to the Customer of the Unamortized Prepayment Balance in accordance with the 
Agreement and to secure prompt performance by INYO and NBN of each of its covenants and duties 
under the Agreement with respect to the Unamortized Prepayment Balance.  Such security interest 
constitutes a valid, first priority security interest in the presently existing Collateral, and will 
constitute a valid, first priority security interest in later-acquired Collateral.  Notwithstanding any 
termination, NLOA’s lien on the Collateral shall remain in effect for so long as prepayment 
obligations under the Agreement are outstanding. (Source: Exhibit A, Section 4)
Status: Fully Satisfied by Inyo’s grant to NLOA as agent for prepaying customers.  Filing of the 
security interest is now entirely up to NLOA, and will happen very soon.



EXHIBIT A

To the

Addendum C

ESCROW AGREEMENT

Of the

Master Services Agreement for the Delivery of Telecommunications and Information Services
Between Inyo Networks, Inc. and the prepaying Customers dated: April 21, 2017

Schedule of Disbursement of Escrowed Monies

All monies deposited by prepaying customers, under the MSA, totaling $1,109,750, shall be paid on, or before 
December 31, 2017, subject to meeting all conditions of the escrow.



Statement of Funds Paid, Committed or imminently 
payable upon release of escrow




